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CASES 
ARGUED AND DETERMINED 
IN THE 
SUPREME COURT 


OF THE 


* STATE OF LOUISIANA. 


<a 
BASTERN DISTRICT, MARCH TERM, 1828. 
. / 
MCALEP vs. MAXWELL, Nou item 
. Pry ww 
Appgat from.the court of the third district. If the plain- 
. De with leave 
Martin, J. delivered the opinion of theto peefoct am 
x irregular sere 
court.. The defendant, sued as bail, urged that vice, the bail 


will not 


the plaintiff was not entitled to recover, because thereby be 
. te sate maps 
uo service of the petition and citation had been 


tom availing 
himself of the 
made in the French language. ‘There was'™°s™@rity- 


‘ judgment against him, and he appealed. 


The counsel for the appellee urges there was... 
no irregularity in the service on the principal, 
and that, if there was, the bail cannot avail 
himself of it, 
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. The record shews that the petition and citae 


that the principal pleaded this in abatement; 
and the court was of opinion that the service 


ought to be in the French language also, but 


that the plaintiff was still in time to complete 


the service, by supplying the defect by copies _ 


in thatlanguage. Judgment was given against 
the principal, and it does not appear that he 
appealed. 

The time of service in the French language, 
bears the date of the 4th of September, 1824, 
and the bail bond that of the 13th of April 


preceding. 


All these proceedings took place before the 


promulgation of the Code of Practice, while 
the law required servtee in the French lan- 
guoge. ‘The indalgence granted by the court. 
to the plaintiff, in giving him time to perfect 
the service, ought not:to prejudice the bail, 
who, perhaps, signed the bond, merely because 
he saw that the plea in abatement would avail, 
and to afford to the defendant the opportunity 
of availing himself of the irregularity in the 
service. 

_ The plaintiff, it is true, obtained from the 
court below time to perfect the service, but 


tion were served in the English language only 
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this ought not io prejudice the bail, who had Esstem Dis 


not the opportunity of-resisting the application, —---—~ 


and therefore must not suffer by it. 

This case resembles that of Ryan vs. Brad- 
ley, Taylor 77, in which the superior court 
of South-Carolina -held that the bail was dis- 
charged, the nature of the action having been 
changed from debt to case. They held the 
bail could say with truth, non in hec, federa 
venimus, eee 


In the present case, the original defendant _ 


being arrested on the service of a petition and 
Citation, in a manner not supported by law, 
had the right of taking advantage of this, and 
could do so without going to jail. His friend 
would willingly bail him, on being shewn that 
the suit must abate, on the illegality of the ser- 
vice being pleaded in abatement, If, afier- 
wards, the plaintiff, on discovering this, pro- 
cured time to perfect the service, the bail ought 
~ not to suffer, and, without his consent, be com- 
pelled to stand bound for the appearance of 
the defendant, on a process to the service of 
which no objection could be made. 


It is’ therefore ordered, adjudged and de- 
creed that the judgment of: the distriét ¢ourt 


Vou. VI. N.S. 67 


M-CaLes 
vs. 
Maxwstt.. 


A 
. 
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Sewn Di Dist be annulled, avoided, and solereed ; and. that 


—~-— our judgment be for thedefendant, with costs 


M‘Ca ‘ 
in both courts. 


MAXWELL. 


Woodruff for the defendant, 





VIALET vs. LALANDE. 


The su- Apprat from the court of the third district, : 


preme court 
will not, 
é without pa Porter, J. delivered the opinion of the court. 
grounds, in 


~Prfere with Fhis is an action in which the plaintiff ca 


a verdict on 


matter of Claims damages for a breach of anagreement 
which he alleges the defendant entered into — 


fact. 


with him. The contract has been denied, and 
the amount of the damages disputed. Both 


depend on the weight which ought to be‘at- - 7 


tached to the conflicting testimony given on the 
trial. Of this the jury were the judges, and 
there is nothing shewn ‘to authorise us to set 
aside the verdict they rendered. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Preston for the plaintiff, Davezac for the 


~ 


defendant. 
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PLANTERS! BANE OF {GEORGIA ‘vs. PROCTOR. Eastern Dist. 


- Marvh, 1828, 


Aiveias. from the court of the first district, cca 


possessor 


Matin, J. delivered the opinion of the fez, hier 


court, The plaintiffs having obtained a writ the orgs 


of seizure on sale against a, plantation and * “The mere 


endorser of a 


slaves in the possession of Avart, on a mort- note secured 
by mortgage, 


gage granted by the defendant; Avart inter-cannot ob- 


tain an order 


vened, and obtained an appeal. ae 
The plaintiffs and appellees filed the gene- ©" 
ral answer, that there is no error in the judg. - 
ment. 
Their counsel attempted to controvert the 
right of the intervening party to appeal; but 
we think the general answer.admits. that the 
parties in court are properly so on the appeal, . 
The appellant has assigned several errors on 
the face of the -record, the first of which has 
been.deemed sufficient by this court, It is, that 
the plaintiffs are mere endorsers of thé note, 
to secure the payment of which, the mortgage 
"was granted, so they have no authentic act to 
establish their right, which rests merely on a 
matter in pais, 


_ It is therefore ordered, adjudged and de- 
creed, that the order for issuing the writ of sei- 
aure and sale, be annulled, avoided and revers- 
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Laster Dist ed, and the writ set aside ; the plaintiffs paying ie 


March, 182 
eens all costs, i 
PLANTERS’ . 


Groncia Seghers for the plaints 2 Morse for the dee 4 
Proctor. fendants, 





QUICK vs. JOHNSON. 


‘The confes- APPEAL from the court of the parish and . 
sion of the 

arty conn ony of New-Orleans. 
fe divid ed ty “ 
Bat the evi- 


dence result Porter. J. dejivered the opinion of -the 
ing , from if 


mo be de court, The plaintiff claims from the defendant | 
ge ned, inthe sum. of $2423; $1500 of which is stated 
whol, by to be due, as the price of the interest in one> 
dence. fourth of the steam boat Enterprize, sold him, 
_and the balance for work and labor done by the 
plaintiff on board the said boat. 
. The defendant pleaded the general issue 
and set up a claim in reconvention. The cause, 
was submitted to a jury, who found a verdict 
n favor of the plaintiff for $1610 62 cents.—. 
The court gave judgment conformably to the 
verdict, and the defendant appealed, — 

There was a bill of exceptions taken on the 
trial which it is unnecessary to examine, as it 
was admitted in argument, that the verdict of. 
the jury was not affected by the evidence suf- 
fered to go tothem, — \ 
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The cause presents no question of law, ex- Fastem Die. | 
: ‘cept one which arises out of the peas 4 
|! - species of proof relied on by the plaintiff to pa 
supporthis case* It consists, in part, of con- - 4 
fessions made by the defendant of the purchase "4 sie 
of the boat, and he contends, these confessions. ; : 
. were accompanied with assertions which shew - ‘ 
he had paid for her, or rather for the share in 
_ her which he purchased, 

The rule contended for by the appellant i is “ 
correct, Confessions must be taken together, 
but when extra judicial, as in this case, the 
weight of evidence by which they may be re- 
butted, depends on all the circumstances of the 

_ ease,as disclosed by the testimony. 

We have examined with attention the evi - 
] dence, which is toolong to be given here in | 
detail, and we do not think the jury erred in : 
the conclusion they drew from it. ; 




























— 


‘Itis therefore ordered, adjudged and de- 
creed, that the judgment of the parish court | a 
be affirmed, with costs. ; : 


: . Preston. for the plaintiff, Carleton for the 
defendant 
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Fastern Dist. WINTER vs. DONALDSONVILLE. 


March, 1828. 


SF and 








Tthepes. APPEAL from the court of the second district, 4 


tion contains: $ 
saffictent Porter, J. delivered. the opinion of the 
support the 


action, a court, ‘The contest between the parties to this _ 


continuanee ° . 
isimproperly Suit, arises out of a claim set up by the defen- 
denied to the 





plaintiff[who dants, to tax a portion of the land which the — 


swears the 


absent wit- plaintiff has inclosed within his plantation. | e 


ness wil 


prove all the They aver that it is a part of the town of Don= ny 


facts alled 





ed]. un the aldsonville, and he contends it is without the — 


ground of 


a incorporated limits. ‘The judge who tried the 


cause in the court of thefirst instance, by his — 


decree sustained the pretensions of the defen- 
dants, and the plaintiff appealed, | 
It appears that William Donaldson, in the 
year 1806, or 1807, being then owner of the 
‘land at the mouth of the La-Fourche, on 
which the town of Donaldsonville is. now si- 
tuated, had asurvey made of the rural estate 
thus possessed by him, divided it into lots, 
squares, and streets, and deposited the plan 
in. the office of the parish judge. Immediate- 


ly after making this survey, he sold lots accord- ~ 


ing to the designation given them in the plat, 
and it doesnot appear in evidence that any 
change was afterwards made by him in regard 


’ 











to this property, or that he even attempted to. . 


use it as a plantation. 
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In. the year 1816, the undertakers of tai Eanern Dit 
é and levees obtained a judgment against Don- —~-— 
- f — aldson, and, in virtne of said judgment, caused “"577"* 
are _ to be seized’ and sold a portion of the land as 
a ae which had been previously laid off as the town ait 
| of Donatdsonville. In the sale of the sheriff 4 
os to Gilbert, under whom the defendant holds 
7 the property is described as follows: “one Jot 
Fv "of twenty-two arpents, one lot of twenty ar- 
: pents, and one of eight arpents, making in all 
a fifty superficial arpe ‘ts of land, more or less; 
-.. bounded on the:south side by lands belonging ~ 
_ to Walker Gilbert, on the east by lands bes 





1 longing to the widow Lessard, on the west by 
| the bayou La-Fourche, and on the north by 
Claiborne street, according to the plan of the 
town of Donaldsonville.” At the date of the 
sale, the land was covered with woods, and 
ee uninhabited, and a short time after Gilbert, 





- the purchaser, inclosed nearly the whole of it, 
, including, as well the .streets as the lots, and 
a i; has remained in that situation up to the com- 


mencement of this action. Nor is it shewn 
the corporation have ever since assessed the 
— said land as subject to: the town taxes, or at- 
1 = tempted to enforce the same, until they took 
these steps, which induced the plaintiff to ap- 
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Fotos Dist ply for the injunction by which this suit has : 

- \~-~-— been commenced. - ae 
<n plaintiff and appellant has, in this court, 

ronvitee. made the following points: oka 

1. That a private individual cannot, by his — 
own act or authority, confer the privileges 
‘of a town on his land. 3 | 

2. That plaintiff’s land is not included within _ 
the chartered limits of the town of Donald 
sonville. 

3. That, if he were, he is not bound by it: thé 
legislature cannot, without the owner’s con- 
sent, or in the mode prescribed, affect the 
rights of private property. » . ; 
In addition to the points filed, counsel have _ 

relied, in argument, on an alleged error of the — 

judge below, in refusing a continuance; the 
’ application for which was bottomed on an affi- 
davit of the plainuff, that he expected to prove 
by a witness who was absent, “ all the matters 
alleged in his petition; that the land in his — 
possession was not within the incorporated li- 
mits of the town of Donaldsonville, and was 
‘ gold in block and not in lots; that it had. been 
inclosed as a plantation since 1819, and wag 

so.in ©1823, when the town of Donaldsonville . 


was incorporated,” The court was of opinion 














IO i gg Ee ae — — mnpnaeeicneneness-panebiioata 
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that all thefacts set forth in the affidavit were oat : 


igrsleyant, except those in relation to the incloe “~~~ 
sure; and the counsel for the defendanis havs 
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WinTER 
vs. 
Donatp< 


ing admitted the latter, no continuance could sonvirs. 


be granted. 


It appears to us the court below erred, and 
that the continuance should have been grant- 
ed. The plaintiff swore positively he expected 
to prove by the witness all the facts alleged in 
his petition. If he did, it is hard ta come to 


_the conclusion they were irrelevant, for it sets 


out matter sufficient to enable him to recover, 
The cause must, therefore, be remanded for a 
new trial, 


It is therefore ordered, adjudged and de- 
ereed, that the judgment of the district court 
be annulled, avoided: and reversed,—that 
the case be remanded for a new trial, and that 
the appellee pay the costs of the appéal. _ 


Watts for the plaintiff Ripley for ee de- 
fendant. 
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Eastern Dis. 
Mareh, 1828. 
penegoisinn teens 
When the 
only question 
is as to the 
weight the : 
testimony is 
entitled to, 
the supreme 
courtrespects 
the conclu- 
sions of the 


jury. 


a“ 


CASES IN THE SUPREME COURT 


MOORE vs. STOKES. "- =. 


Apreat from the court of the eighth district, q 


Porter, J. delivered the opinion of the 
court. This is-an action of slander. .The 


plaintiff alleges, the defendant spoke the fol- - 
lowing false, scandalous and malicious words 
of him: “Lawrence H. Moore has testified to 


a lie in open court, in April last, ina suit where-" ~ 


- inI was plaintiff, and William Allen was de- 


fendant, and by God I'll kill him for it!” 

The defendant denies heever threatened to_ 
kill the plaintiff, but admits he spoke the other 
words charged in the petition, and avers they 
are true, atl 3 

The case was submitted to a jury inthe’ | 
court below, who found a verdict in favor of 
the plaintiff for $250. The defendant made 
an unsuccessful attempt to obtain a new trial; , 
and judgment being rendered in conformity 
with the verdict, he appealed. . 

The evidence is contradictory. The weight 
of it is, perhaps, with the defendant, if no at- | 
tention was to be paid to the oath the plaintiff 
swore on the trial of the cause, in which it was 
alleged he committed perjury. But what is 
stated by a witness, is presumed. to be stated 
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om e ° . ‘ Fast D 
truly, until the contrary is shewn; and it an Ds. 
quires stronger evidence to establish the false- —-~.--— 

‘Moore 
hood of what he has said, than it would to ant! 

TOKES. 
prove the incorrectness of an assertion made 

without the solemnity of anoath. In this case 
” “the only witness who directly’ contradicts 
Moore, is Stewart, and though the others do 
state circumstances, tending rather to corrobo- 
rate his testimony, than that given by the plain- 
tiff, yet, what they stateis not sufficiently strong 


to authorise us to depart from the rule we have 


_ so often recognized in relation to verdicts, 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
- be affirmed with costs, 


‘Ripley and Conrad for the plaintiff, Chris. 
ty for-the defendant. 


DUNBAR vs. SKILLMAN. 


Apprat from the court of the third district, — Paro!’ evi- 
dence may be 
received, of 


Marruews, J. delivered the opinion of the the declara- 
tion of a red- 


court. This suit is brought on a promissory rare po 


note, which appears to have been given for the ¥°°?™ 


price of a slave, &c. The defendant pleads 
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plaintiff, for six hundred dollars, with costs of 
suit; judgment was rendered in pursuance 
thereof, and the defendant appealed. 

On the trial of the case in the court below, 
oral evidence was offered and received, to 
prove that the plaintiff, at, and before the sale, 
had represented to the defendant, that the slave 
which the latter was about to purchase, was 
addicted to the vices of which he now com- 
plains. 

A bill of exceptions was taken to the legali- 
ty of this species of testimony, as contravening 
the warranty contained in the act of sale.— 
This act, in the clause of warranty, is silent on 


" the subject of redhibitory vices,. The testimos ’ 


ny received was properly admitted, in pursu- 
ance of the art, 2498 of the new code; and it 
proves fully, that a complete disclosure was 


made by the plaintiff, of the vices inherent in - 


theslave, at the time of the bargain between 
him and the defendant, 


Itis therefore ordered, adjudged and de- 
ereed, that.the judgment of the district court 


astern Dit in avoidance of his obligation topaytheamount 
~~ claimed, redhibitory vices in the slave, &c, 
Duxe4R ‘The cause was submitted to a jury in the court 
a below, who found a verdict in favor of the 


= 
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peaffirmed, with ¢osts in both courts, and ten Eastern Dist. 


f th bee Se 
per cent damages on account of the-appeal ii 


ing fri volous, a vs. 


ie _ SKILLMAN 
Ripley and Conrad for the plaintiff, Waits 
for the defendant. 


‘ — 


7 
cee 


PRFMOULET vs. CENAS HEIRS. 

A sheriff, 
Appa from the-court of probates of the who has re. 
3 7 ceived mo- 
parish and city of New Orleans, ney on anex- 
ecution, —_ 

° os not invoke 
Martin, J. delivered the opinion of the the preserip- 

; é ion of fiv 
court, The plaintiff claims from the heirs of _ 
a late sheriff, a sum of money which came to of a demand 
¢ : . during seven 

that officer’s hands on an execution which thie yea", and 


the circume 


present plaintiff had put into his hands, ‘The *t#nce of the 


plaintiff hav- 
ing, since the 


pleas were prescription and payment. dat aoa 
ed, made a 


‘There was judgment for the plaintiff, and cession of his 

goods, with- 

the defendant appealed. out spinel 
e . - in e de 

The case is perfectly similar to that of De- inthe schee 

; 7 ule, are no 

Jasize against the present defendants, deter- evidence of 


mined in this court at June term, 1826, vol, 4, 
508. 

To support the plea of prescription, the old 
civil code, 481, art. 78, is relied on. By this 
article, the arrears of all sums of money, pay- , 
able by the year, or at shorter periods, are 
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‘ penne prescribed by the lapse of five years. The. | 
—-~--— counsel urges that as the sheriff was bound to 


TREMOULET 


Ces pay the money. claimed immediately, the mo. 
nEins. Ney was payable at a shorter period than: one 
one year; ergo, the prescription attaches, It 
is clear that this article of the code applies on: 
ly to sums payable by annual, semi annual, 
quarterly, monthly, or daily rates; otherwise,” 
it would apply to every debt at maturity. , 
The plea of payment is based ona presump- 
tion arising from two circumstances—the first 
is, that the money was received by the sheriff 
in 1809, and no claim appears to have been 
made till 1826; the second is, that in the mean- 
while, the plaintiff offered a cession of his 
goods, and in the schedule annexed to the pe- 
tition, no mention is made of the present claim. 
To this itis urged that aplaintiffisnot warn- * 
ed by the plea of payment, of. the necessity of © 
establishing a demand anterior to the petition, “a 
. and that the plaintiff was ignorant of his right 
against the present defendants, believing that — 
their ancestors were discharged by the pay- 
ment made under an ex-parte order, and did 
not discoyer his error till after the decision of 
this court in Delasize’s case. 
We are of opinion that both pleas were cor- 


rectly determined in favor of the plaintiff 
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‘ence to Abat & Rouzan, creditors by judg- 
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It is therefore ordered, adjudged and de- Eastern Ditt. 


rch, 1828, 
ereed, that the judgment of the court of pro- ““v™ 
T LET 
bates be affirmed with costs. ; a 
Crenas’ 


HEIRS. 


DeArmas for the plaintiff, Christy - the 
defendant. 





BAYON ys. BAYON. 


APPEAL from the court of the second district. . A rte 
byandem af. 


terthe repeal _ 
Martin, zi delivered the opinion of the te therepeal _ 


cout, The plaintiff, wife of the defendant, '®!°, —" 


: ae wife’s claim 
sued for a separation of goods, and claimed a ¥" si 


sum of $2000, which she brought him, to be 0" tresround 


that her mar~ 


paid her as a privileged debt, and by prefer- {2% ror not 


recorded. 
ment, who have sued out and levied execu- 
tions on the defendant’s property. She made 
these creditors, and the sheriff who levied the 
executions, parties to the present suit, and ob- 
tained an order that the moneys made might 
be brought into court, : 

The district court decreed the separation, 
and that the plaintiffs should recover from the 
defendant the sum of $2000, but directed the 
plaintiffs in execution to be paid,and condemn. 
ed her to the costs of her opposition. From 
this judgment she appealed. 
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Fastern Dis. Her claim to a privilege was rej 
March,128. privilege was rejected on the 


“~~ ground that her contract of marriage was not 

Bayon . — 

-. recorded according to the provisions of the act 
of. 1813, which was in force at the celebration 
of her marriage.» 

The judgments on which executions have 
issued and been levied, are posterior indate to | 
the repeal of the act of 1813, which was ap- 
proved by the governor on the 10th of April, 
1824, The oldest judgment being of the 10th 
of November of the same year; at that period 
the rights of married women did not depend 
on the registry of their marriage contracts. 

_ The plaintiff’s mortgage was after the act, in 
full force, and must take the preference of all 


_ younger ones. 


Il is therefore ordered, adjudged and dee 
creed, that the judgment of the district court, 
so far as it directs the plaintiffs in executign, 
Abat& Rouzan, to be paid in preference to 
her, be annulled, avoided and reversed ; and it 
is further ordered, that she be paid by pfefers 
ence to them out of the moneys in the hands of 
the sheriff, and that the said plaintiffs in execu- 
tion pay costs in both courts, 


Seghers for the plaintiff, Denis for the de- 
fendant. 
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Eastern Dist. 
ot HAGAN & AL. vs. CLARK. _ March, 1828. 
é' en acon 
ct Appreat from the court of the first district, The credi- 
- - pat” 
. Marrtuews, J. delivered the opinion of the ms a, in no 
‘ — other “man- 
court. This suit is brought on a promise to nerthun bya 
e ae suit, writing, 
give merchandize to the amotfnt of $800, for notarial nro- 
est, or a dee 
0 a note made by Eben Fiske, and endorsed by mand proven: 
: : seit by the testi- 
i. Hyde and Merrit, of which the plaintiffs were mony of twe 
I holders. The defendant resists their claim, 
on the ground that he has‘ not been put in 
mora, by a tender to him ofsaid note, and de- 
d ‘mand of merchandize. ‘The cause was sub- 
¢ mitted toa jury in the court below, who found 
, ~ a verdict for the plaintiffs; and judgment be- 
: ing rendered in pursuance of said verdict, the 
defendant appealed. 
‘ In the course of the trial in the court below, 
4 the judge was required to instruct the jury 
» |. that the proofs in the case would not authorise 
yer the plaintiffs to recover; according to 1905 art. 
t Lou, Code, which he refused, and bill of exe 
. _ Ception was taken, &c. 
r Notwithstanding the numerous points made 


| on the part of the appellant in this court, we 
believe that the decision of the cause rests 
solely on a proper construction of that article 


of our code, It provides that a debtor may be 
Vou. VIL N.S. 69 














I 
Ros. 


~ 
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Easter Dist put in default, by the terms of the contract, by 


Mareh, 1828. * 


.—~--— the act of the creditor, or by the operation of | 
Hacaxk st tow. "Phe second mode of placing an obligor 


in.mora, has alone relation to the present case. _ 
This. is done by a,demand. on the part of, the, 
obligee, evideneed either by commencement, 
of a suit, writing, protest of a notary, or testi-, .. 
mony of two witnesses, made at or after, the 


i term. stipulated for the fulfilment of the obliga-. 


tion, The appellant agreed that he would, 
receive the note above described, in payment 
for merchandize of any kind, which he then. 
had on hand, or might have previous to the 
term, at which said note would become due 
This agreement was made on the 17th of. — 
February, 1827, and the note was dated on the 
33th of the same month, having six months, to 
run from date, 

The testimony of two of the clerks of the’ 
appellees, shews thot they had each, at a dify 
ferent time,,. tendefed the note to the defendang 3 
and demanded: merchandize from him to its 


* amount,. which he refused to deliver,.on vari- 


ous pretexts. The present suit was commen-— 
eed within the period limited for the performe. 4 
ance of the contract by its stipulations, and the 
prayer of the petition is in the alternative, 
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| ‘Gein that the defendant. be ordered to pay UnstemDist. bay 
_. , ($800, or deliver to the plaintiffs merchandize——-a — 
t-.,  tothat amount According to the article ofa 
ee - the code on which the appellant relies, the Cua 
commencement of this suit is sufficient to put a 
Mi him in default; and if he had been willing to ‘4 
comply with the stipulations of this agreement» | 
he might in his answer have demanded that 
mY the note should be delivered over to him. - 
q “Whether the plaintiffs were bound to make a 
tender of the tiote in their petition, is a ques- 
4 tion which, in the present case, need not be - 
settled ; for it is in proof that it had previously 
been twice tendered to him, and as often 
. refused, and a total unwillingness shewn on = 
| | his part to discharge the obligation of the con- | 
me) | tract. 




















1 It is therefore ordered, adjudged, and de- 
ereed, that the judgment of the district court 
be affirmed with costs. 


4 * Carleton and Locket for the plainuff, May- — 
bid for the defendant. > 


ae 
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Eastern Dist 
March,i828. 
Smee ees ee 
District & 
parish courts 
are not. in- 
competent to 
entertain 
suits against 
tutors, cura 
tors, and ex- 
ecutors rati- 
one materia. 





CASES IN THE SUPREME COURT 


FOUCHER vs. CARRABY & AL. 
Appeat from the court of the first district, 


Marruews, J. delivered the opinion of the 
court, The petition in this suit comprises two 
distinct actions—one hypothecary, the other in 
uullity. ‘The plaintiff states that sheis credi- 
tor and legatee of B. Lafon, deceased ; that she 
obtained a judgment against his executors in 
the court of probates, and is unable to obtain 
satisfaction on it, in consequence of the waste 
of the testator’s estate and insolvency of his 
executors ; and claims a right of tacit mortgage 
on a lot of ground, described in her petition 


~ as belonging to said succession, and now held 


and possessed by the defendant. She further 
alleges, that a sheriff's deed, under which they 
hold the property, is null and void, being con- 
sequent on a sale made in virtue of an execu-- 
tion issued on a judgment, which is absolutely 
void, on account of total want of jurisdiction 
in the court by which it was rendered, ‘The 
defendants claim title to the lot in dispute un- 
der the sheriff’s sale, &c, They obtained judg- 
ment in the court below, from which the plain- 
tiff appealed. 

The district court in rendering judgment 
has decided solely on the alleged nullity of the 
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title under which the defendants claim the dis- ame 9 


puted premises; and this decision not having —~-— 


been objected to by the counsel for the appel- 


FoucHFR 


v8. 


Carasy & 


lant, in consequence of being confined to this 
subject, andas the record gontainsno proof that 
the written evidence, under which the plain- 
tiff claims her tacit mortgage, was registered 
according tothe act of 1813, providing for such 
cases; the matier relating to nullity wiil alone 
be considered. 

The evidence of the cause, (or so much 
thereofas the present investigrtion requires to 
be stated) shews that one Desessart, a legatee 
of B. Lafon, obtained judgment against th@ 
executors of thie latter, in the district court, for 
the amount of his legacy, and caused that 
judgment to be executed by the proper officer, 
who seized and sold the lot now in dispute, as 
belonging to the succession of the testator. At 
‘this sale the defendants became the purcha- 
sers, paid the price, and took the sheriff’s 
deed, &c. ) 

While the suit of Desessarts vs, Lafon’s 
executors, was pending before the district 
court, no plea to its jurisdiction was filed on 
their part; nor was any appeal taken from the 
final judgment therein rendered: but it is now 


AL. 
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Fasten Dist. attacked as being absolutely null and void ab 


March, 1828. Bae : . 
—--—— initio, and all subsequent proceedings thereon, 


FoucHER 
ws 
Carasy & 
AL. 


down to the act of sale made to the appellees, 
We had occasion to examine the subject 
which the suit now under consideration pre- 
sents, in the case of Tabor vs, Johnson, vol. 3, 
674. The court then, after mature considera. 
tion, and under some apparent embarrassment, 
caused by former decisions, came to the con- 
clusion that the courts of ordinary jurisdiction 
of the state, are not incompetent to entertain 
jurisdiction of suits against tutors, - curators, 
and testamentary executors, in relation to the 


@adininistration of successions, ratione mate- 


rio; but rather ratione persone. If the doc- 
trine taught by that case be true, it follows as a 


_ necessaryconsequence,thatjudgments rendered 


by those tribunals, against estates held and ad- 
ministered as above stated, are not absolutely 


-yoid; and that sales made in executing such : 


judgments, give titles to purchasers. So far 

from changing our opinion relative to the prin- 

ciples established by the decision of the case. 
referred to, further reflection has fully confirm- 

ed us in a belief of their correctness. 


Itis therefore ordered, adjudged and de- 
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-ereed, that the judgment of the district court Eastern Dis 
e ) eo 4 
be affirmed, with costs. : Socieeanalll 
; FoucHER 
Hennen for the plaintiff, Seghers & Denis cxnssy & 
> AL« 


for the defendant. 





CLAMAGERAN vs. BANKS & AL. 


Arpeat from the court of the parish and, - 


i = donment 
eity of New-Orleans, rightfully 


made,reverts 


Porter. J. delivered the opinion. of the back te the 
court, The correctness of the judgment ren-!°* 
dered in the court below, between the plaintiff 
and defendants, is not complained of, but the 
garnishees aver that there is an error in it, SO 
far as it condemns them to the payment of mo- 
neys which are in their hands. 
In answer to the interrogatories propounded 
to them, they stated that they had no know- 
tedge of the defendants, but that they had in- 
sured, on the 7th May, 1825, the schooner Sa~ 
muel Smith for $ 2500, and her freight for 
$1400; that on the 13th of August, a demand ° 
had been made on them for $2929 & 27cénts, 
in consequence of an averred total loss of the 
vessel; but that no part had been paid, as the 
sum insured was held subject to: any lion 
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March, 1828. P y have from having : 


“~~ insured cargo in said schooner, to the amount 
CLAMAGER- , , 


AN of $3900. 2 Oe h 
Banxséax. The defendants have become indebted to 
the garnishees, by having received the amount 
which the property insured sold for at the port 
where the voyage was broken up. Whether | 
they have a right to retain this sum as against | 
the attaching creditor, is the only question in 
the cause. | 
It is contended they have :iot: first, because 
they did not accept the abandonment, and are > 
yet contesting the claim of the assured, for 
which they now insist they have a right to re 
tain the moneys attached : and second, beeause_ 
they owed the money at the time the attache 
ment was levied, and no subsequent act of the ’ 
defendants, by which they became indebted to 
the garnishee, can affect the rights of the at- 
taching creditor. . a | 
-It appears, from the case agreed on, that the 
abandonment was made on the 13th August, 
1825. On the 20th of the same month, the 
attachment issued by the plaintiff, was levied 
on the sum in the plaintiff’s hands due to the 
_ defendants, At what time Banks & Hendricks 
received the proceeds of the sales of the cargo 
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of the schooner Samuel Smith, is not conclu- Eastern Dist 

s sively shewn, ‘either by the case stated, or by ~™ 

it any evidence appearing on record. leer so 

a ‘As to the objection to the garnishees hold- Banus & at. 

o |  -ing this money in their hands, because they 

it did not accept the abandonment, and are yet ~ 

rt contesting the claim of the insured, it is ree 

rr. moved by the decision just made in this tribue 

st | nal, which declares that abandonment to have 

in been rightfully made, and the garnishees in 
consequence responsible. There is no princi- 

se ple better settled in maritime law, than that an 

re abandonment rightfully made, reverts back to 

or the time of the loss, and renders the insurer 

> thenceforward the proprietor of the thing in- 

se sured; and, whether the legality or correct- 

h- ness of this abandonment be ascertained by 

he ’ his acceptance of it, or by a decision of a court 

to of justice, in opposition to his wishes, the re- 

ate sult is the same. Phillips on Ins, 459. 

But it is contended the insurers have no 

he right to retain the money, because they were 

ist, | debtors to the defendants by the abandonment, 

he and that the latter having since received mo- 

ied ney from them, ‘cannot affect the right of the 

he seizing creditor. In support of this position, 

sks the 2212 article of the civil code is relied on, 

-g0 Vou. VI. N. 8. 70 
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ye His which declares “ that compensation canriat 
larch, 


——--— take, place to the prejudice of the: “Fights. ace 


CLAMAGER- 


“aN quired by a third person; therefore, he, who; 


Banxs &a1 being a debtor, is become. creditor. since the 
attachment made. by a third person in his 
hands, cannot, in prejudice to the person seize 
ing, oppose compensation,” Whether this 
provision could apply toa case. such as. that 
‘before the court, where the receipt ofthe moe 
ney afier the attachment, was in. virtue. ofan 
authority conferred before, we need not. say, 
as the weight of evidence shews that. the mo 
ney was in fact received by the defendant.pree 


vious to the time the seizure was made in. the. 


hands of the garnishees, so that they can proe 
perly offer it in compensation of. the debt.due 
-by them. 

The amount due on the two policies is. 9622 
dollars. From which must be deducted:2488 
dollars, received by Banks and Hendricks —~ 
This will. leave a balance of 1334 dollars, 
from which, again must be taken the proceeds 
of the wreck, 206 dollars 73 cents, and 254 
dollars, for which Zacharie has a lien; and 
the balance will be 874 dollars and 27.cents, 
If the captain is entitled to any commission 


under the circumstances of the, case, which’ 
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we doubt, it mast be ina suit where he is Eyginnes. 

“@ party, | Soe 
CLAMAGER- 

Itis therefore ordered, adjudged, and de- 

creed that the judgment of the parish court be ra apace 

annulled, avoided and reversed: And it is 

further ordered, adjudged, and decreed, that 

the plaintiff do receive from the garnishee 874 

dollars and 27 cents; the costs of the appeal 

to be paid by the appellees. 


Eustis for the plaintiff,Cuvillier for the de- 
fendants. 


VOLANT vs. LAMBERT. ~ 


. 
Aprrat from the court of the first district ,,70**tcle 


, - stitution of 
Porrer, J. delivered the opinion of thejteJ: 3: 
sees rc : itive slaves, 
court. The petitioner states, that in the year oes not ap” 
; to a case 
1820, he purchased a negro boy named Ro- where aright 
of _propert 
bert, from Julie Lambert; that in the year is claimed in 
: them by a ci- 


182i, while he was in peacable possession of se 


this slave, he was suddenly and clandestinely be — 
e 


taken from him and carried into the state of — 


be a, +n this stat 
Mississippi; that he has there been found in ®s sie 
the possession of one Richard Terrill, who re- coring to 
fuses to give him up, and that the petitioner einer <tate 
into which 


has been obliged to commence suit for him. the slave ic 
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Ensteme dint The petition concludes with a. prayer, that 
otros the defendant may be notified to go and defend 


ve the suit in the state of Mississippi, and that in 





see case the plaintiff should fail in the same, that 
removed ? ‘ 
quere. she be condemned to pay the price she recei= — 


Wa 
of title ins a ved for the slave, viz: $732, the costs of the 


slave is not 


limited to ti- suit, those of the present action, and all such. 
e with pos- 


session, but other damages as may be sulfered by the peti- 


extends 


cases ae 
ssion is tioner, 


Venice’s° The defendant: saeniiaih that the disturbance 
bring suit for complained of, was not yet such a one as the 
a warranty in her act of sale made her responsie 
ble for. But that to guard against the conse- 

= quence of a judgment in the state of Mississip- 

pi against her vendee, by which she might be- 

come liable, she prayed that Peter K. Wagner, 

from whom she purchased, might be cited to 

answer this action, and condemned to pay the 
petitioners the amount of any loss they might 

sustain by the eviction of said slave, 

Before any proceeding was taken against 

Wagner on this demand in warranty, the cause 
was tried in the court, and judgment rendered 
aguinst the defendant for the sum of $732, 

with interest from judicial demand, and $24 

90 cents, the costs of the suit against the plains 

tiff in the state of Mississippi. 
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poe : Subsequent to thisdecree, the defendanttook Lashrs , wit. 


i : @ inst Wagner,which, “““*— 
a judgment by default agains gner, pets 
on his motion, was set aside, and an answer». 


LAMBERT- 
filed by him, in which, after a general denial, 
he pleaded, that he purchased the slave in 
question from H: H. Gurley, for the price of 
—— dollars, and prayed, that said Gurley 
might be cited in warranty, and in case the de- 


fendant recovered of this respondent, that he 





should have judgment against his vendor for 
the purchase money, with damages and costs. 

Ina supplementary answer, he stated that 
he had committed an error in alleging that he 
purchased from Gurley, that on the contrary, 
his vendor was one Jasper Lynch, whom he . 
) prayed might be cited, and against whom = ¢ 
judgment might be rendered in case the de- 
fendant recovered from him. 

Lynch appeared and answered, that he had 
bought from Gurley, whom he required to be 
called in warranty, to defend the right and ti- 
tle to the slave. 

Gurley pleaded: 

That Volant, the plaintiff, could not reco- 
ver from Lambert, nor Lynch from the defen. 
dant, because he only warranted the slave a- 
gainst legal demands, when it appears by the 
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Eastern Dis. Dis. allegations i in the petition, that the slavé Wag 


March, 1828. 


~~ surreptiously taken from Volant’s possession: 


and carried out of the state: 

That he bound himself to assure a good and 
legal title to the slave, and that he is prepared, 
to do so, should a suit be brought against, 
proper person, but that he was not bound to 
defend the suit against Terrill. 

That the petitioner lost the slave by his owit 
neglect, and not for want of title; that if the 
property sold was feloniously taken out of his 
possession, he should have proceeded bya 
criminal prosecution, and have had the proé 
perty brought back within this state. : 

And that he bought the slave from one Sas 


‘rah Mason, now deceased, whose heirs hé 


prayed might be cited in warranty, and be con- 
demned.to pay him whatever sum Lynch 
might recover. 

The court below decreed, that the defend“ 
ants should recover ‘rom Wagner the sum of 
$500, being the price paid by her for the slave; 
that Wagner should have judgment against: 
Lynch for $800, being the amount the former” 
paid to the latter, and that Gurley should pay 
Lynch the same sum, with costs, From thié 
judgment Gurley has appealed. 


ie 











pellant himself does not put it in issue. 
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| - In this court he has alleged several errors in Eastern, 
iq | ae 


» Ist. That-judgment: has. been rendered a- 
gainst him for 800 dollars, when it appears he ~ 
sold the slave to Lynch for 500: dollars. In this” 
position he is certainly correct, and should we. 
find on examining the other points in the case, 
that he is at.all liable: this error must be cor- 
rected. Vol. 2, 466. 

2d. That the sale from Wagner to the de- 
fandant does not.appear on the record; that 
the judgment against him is erroneous; and 
that there is no evidence to “connect the sale 
made by the appellant, with the slave which 
was recovered by Terrill in the state of Mis- 
sissippl. 

Wagner, if he had appealed, might have 
complained: of the correctness of the judg- 
ment rendered against him. The appellant 
has nothing to do with the defect in the proof, 
except as presenting the case without evidence 
to shew, that the slave he sold, is the same of 
which the defendant was evicted. We think, 
however, the record exhibits sufficient proof 
of that fact under the pleadings. Lynch, who 
sold to Wagner, does not deny it; and the ap- ° 
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Fastern Dist? The appellant’s next position is, that the last i 
March, 1828. i a : 

w= vendee, who was plaintiff in the suit in Miss 
~ VorANT  sissippi, lost the slave by his ownneglect; that 
: HAMBERT- }e should have reclaimed himas a fugitive,or 
i as having been stolen. 
There is no evidence to shew the slave was. 
‘stolen, or that Terrill got possession of him fee 
loniously. But there is abundant proof tothe — 


contrary, in the judgment rendered by a court — 








of competent jurisdiction, declaring the pro- 
perty to be in his possession. The article in 
the constitution of the United States does not 
apply to a case where the citizens of another 
state, whose laws recognize slavery, set up a ti- 
tle to aslave found within its limits, 

The only question in the cause of any ime 
portance, is in relation to the effect of the judg- 
ment rendered in the state of Mississippi. The 


appellant contends he only warranted a good 
title, according to the laws of this state, and 


that the adjudication under the laws of another 
country does not falsify the warranty. If it 
were shewn in evidence, that by the laws of 
Mississippi, a different rule prevailed there, in 
respect to the right and title to property of this 
kind, from that which guverns it here, and that 
a title which had originated in Louisiana, was 





* 
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declared bad by those laws, when it would have 
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Casteen Dist 
~ March, 1828, 


been good in.this state; this question might ‘be ee 


‘oneof very serious consideration, at least. it 


would be so in the judgment. of the member 
of. the court who now delivers its opinion— 
But in the present case that is not shewn, and 
even if it were, we are bound to presume and 


‘believe, that the district court of the United 


States did not apply those laws to this case im- 
properly. If the facts shewed Terrill’s right 
to the slave to have been acquired in the.state 
of Mississippi, anterior to any title having ves 
ted here, then the court did right to decide by 
these laws, fora court of Louisiana. would 
have done the same thing. If, on the contra- 
ry, it was derived from purchase, gifi, or des- 
cent, in this state, then, we presume, the court 
decided it by our laws, and, as it was a compe- 
tent tribunal, its decision is conclusive, unless 


Vouase 


Lanpens. 


the vendor can shew that had he received no- © 


tice of it, he could have given facts in evidence, 
which would have required a different judg- 
ment. That evidence has not been offered: 


_- @rid as to the objection that the vendee should 


have brought a possessory action, we do not 
know the laws of ‘that state recognised or per- 


mitted such a “ee and if it did, we 
Von, VI, N.S a 





ii af@6f opinion the warranity of title to'a'sieve > 
- Cra is nt limited to title with possession; but 








VouaNnT 


Lamar. 
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*, & wafranty against all, mankind, whether they 
are plaintiffs, or defendants, “Agait: every sts 


puilation of the kind must be understood im ré# 


lation to the subject ‘matter in reference to _ 


which it is taken. Sellers of slaves know that 


they are liable to abscond, and that théymay | 


run into a state whose citizens may sét up a ti¢ 
tle ta them, and where, of course, the suits to 
recover them must be-éccording to the modes 


| of if proceeding which the laws ‘of that staté 


sanction. 
“There is no error, ee in ‘the judg: 


‘ment of the court below, except so far as it ré+ 
lates to the sam whieh the appellant is cof} 


demned'to pay, and in not giving jadgiitens a 
gainst his vendors. 


It is therefore ordered, adjudged pay 
creed, that the judgment of the district court 


as between Lynch and Gurley be annul. _ 
led, avoided and reversed ; that the said Lynch : 

do recover of the appellant the sum of five hune 
dred and eighty dollars, with costs of the court 


below; and that Gurley do recover of the heirs 
of Sarah Moore, cited in warranye, the sum 
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__f five hundred dollars, ‘abi costs of the court Eastern Ds | 4 
of the first i instanee ; those of appeal to bernid ? 

by Lynch the appellee, 
1 ‘Mercier for the plaintiff, Canon fe the de 
ri etait 3 

























: BAUNE vs. THOMASSIN.. : 
APPEAY, from: the court of the parish quik > satin 


; t be 
city of ‘New-Orleans, " Samael 


by process of 

i ~ Martin, J. delivercd ey opinion. of the stschoent 
7 : court. The plaintiff complains that the defen- 
dant, intending to deprive. him of his good 
fame, made use of several opprobious expres- 
sions towards him, struck him with a cane, 
| (~ and otherwise abused and injured him. Re- 
;paration was sought by an action of attach- 
ment, the defendant having removed out of the 
; | state, The plaintiff had a verdict and judg- 
. Ment, and the defendantappealed, aes 

mt: The appellant’s counsel urges that the court 
Ee erred in discharging a rule granted against the’ 
plaintiff, to shew cause why the suit should not 

jhe dismissed, as the law does not autliorise 
process of attachment in a case like the pre- 
sent, 
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Eastern Dist Tn the case of Cross vs. Richardson, vol. 2 an 


March,\828. 
—-+--— 323, we held thit, by the act of 1817, some 


mn. kinds of damages are to be excluded from the 
THOMASSIN. P : ; 

operation which allows process of attachment; 

for it does not extend it to all cases of damages 

absolutely, but restricts it to damages ascer- 

tained and specific. We then sustained 

a suit by attachment in a case in which 

_ the defendant, having been entrusted with the 

management of the plaintiff’s store, had wast- 

ed the money he received, and sold a quantity 

of goods which he failed to account for: bee 

cause there the plaintiff could well ascertain 


the amount of the damages he was entitled to, 


inasmuch as it did not depend on his opinion 
of the wrongs inflicted on his feelings, reputa- 
tion, or person. We are not dissatisfied with 
the opinion there expressed. Some cases of 
damages are certainly excluded, The exclu- 
sion does not appear to us too broad, and ‘it'is 
necessary to give effect to _ words of the 
legislator. | 

According to this rule, we do not consider 
the present as a case to which relief is extends 
ed by the process of attachment. We think 
the court below ought to have dismissed the 
plaintiff’s suit. 





Ms «¢ 
eet 
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7 3 ‘tt is therefore ordered, adjudged and de- Easternbis. 


‘Weed, that the judgment of the parish court 
be annulled, avoided and reversed,—and . we “a 

HOMASSIN. 
the plaintiff’s petition be dismissed with costs. 


in both courts, 


Senin for the plain Seghers for the in 
fendant, 





BOWEN vs. VIEL. 


‘ Apprat from the court of the fourth district, — 


Porter. J, delivered the opinion of the semaine 


on of a hote 


court. This actionis brought on a note alle- (0 pcarer and 


the right of 
ged to have been executed by the testator of the theholderare 


defendant in his life time, in favor of one Jacob  plinede~aa. 
‘Petit, or bearer, for fifteen hundred dollars, fone fats . 
and payable twelve months after date. 
The answer denies the execution of the note; 
avers that tho plaintiff holds it fraudulently, 
and in bad faith, and gave no value for the 
same; that if the signature to the note should 
be that of Goyer, it was obtained fraudu- 


“dently, knavishly, and without consideration. 


- The case originated in the court of probates, 
where judgment was given for the plaintiff— 
From that tribunal an appeal was taken to the 
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_ Eastern Dist district court, where the issue joined, was 


March, 182 


eer / by a jury, who found for the defendant. uss * 


Bowen 


— * 


plaintiff was unsuccessful in an attempt to obs 
tain.a new trial, and appealed. | 
The evidence, in our opinion, does very fule 
ly support the verdict of the jury, and shews 
the signature of the deceased to have been ob. 


tained by the grossest fraud. There is no proof, — 
indeed, the plainuff participated in the trange — 


action, though the evidence shews that he igs 
now willing to profit by it, without any other 


* 


interest in the transaction but that which arie 
ses lucrum captando, The note was payable. 


to bearer, and, as both the consideration on 
which it was given, and the right and title of 


- the petitioner, were put at issue by the answer, 


it was his duty to prove he came by it bong 


fide, and for a good consideration. This case ; 
presents one of the exceptions to the general 
rule, enumerated in the case of Bank vs. Ease. 


tin, vol. 2, 292; See also, 1 Camp. 100; 3 


Burrows,1516, 1517 ;2Show, 235; Taunton - 


114; Chitty on bills, 1821, 89, . 
It is therefore ordered, adjudged, and dé 


creed, that the judgment of eaaaet court — 


he aflirmed with costs, 
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_ Butr the panes Christy for tre de- astm Maroh, (eas, 
feridant, peice 


~ 













-_ : a dua i - 
, le = 
Pi 


x* 





GLASGOW vs. STEVENSON. 
Apprat from the court of the first district, 
A plaintiff, 


 ennie, J. delivered the opinion of the ory FR 


of a bill is 


court, This is an action on an open account, road fin 
interrogato- 


to recover the value of goods alleged to have, "nay 
been sold to the defendant in the year 1817, ey loss 


~ ts admit- 


- whilst both parties resided in Ireland, from ting the deli- 


_whence the-debtor absented himself soon after Interest can a 


ase, on acon- 
the purch tract made 


inIreland on 
The answer to the petition contains a gene- & once. 


raldenial and plea of prescription; and in a tomar — 4 


ora etm rar FF oe 


‘= 'S 


ew 


supplement, interrogatories are put to the tnt ieee 

plaintiff, in relation to an acceptance or note ofjaw 

the defendant for the amount now claimed 

from him on open account, These interroga- 

tories were answered by acknowledging the 

existence of the bill of exchange and accep- « 

tance, which the respondent declares to be lost, 
_ and that it has never been paid, &c. After the 

return of the answers, the plaintiff moved the 

district court for, and obtained leave to, amend 

his petition, by alleging the existence and loss 
” of die bill of exchange which had been accep- 





— 


cH i Oo RR 





. | 
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Fastern Dist, ted in his favor by the defendant, and that it’; 


Maren, 182 
ee Pwd never been paid. On these pleadings, th 
GLAsGow 
o. cause went to trial in the court below, where | 
Srevenson. : : 


jadgment was rendered in favor of the plaitie 
tiff, from which the defendant appealed. 

The facts of the case shew clearly, that 
goods were purchased by the defendant from 
the plaintiff, to the amount claimed by the lat 
ter, and that the former had accepted a bill of 





exchange drawn on him for the price of said 
_ goods, The discovery of the existence of this 
negotiablé instrument, by which the appellant 
@ is bound, ought to destroy, or at least, suspend, 
the plaintiff’s right to recover on’ the original: 
contract of sale, unless the bill of exchange be 
Satisfactorily accounicd for; and in order't 
effect this purpose, the amendment to the pe 
tition, as above stated, was permitted by the 
court below, on a construction of the 419th ar 
ticle of our code of practice, which authorises 
amendments aftr issue joined, when they do 
not alter the substance of the demand, &c. * ¢ 
There are many decisions of this Cour | 
which fully establish the” principle, that a 
debtor, by giving his note for money owing by 
him, on open account, or other contracts, does 
“not novate the original debt; and when the 
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: “written. evidence i is lost, the cteditor may! feCd- Essent Lit 





code above cited. 


‘dence to support it, is the testimony of the 
‘plaintiff, given on interrogatories put by the 





appellant; The answers acknowledge its ex- 


“which he had commenced for the recovery ot 
“of sale; and’being thus made competent to 


‘pay, we can discover no good reassn whyhe - 
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‘ver on proof of the original contract or im me 
plied promise. -A.suggestion, by way of a- omen 
mendment to an original petition, of the Joss ) 
of the written evidence, it is believed, would 

not so alter the substance of the primary de- 

mand, as to exclude a plaintiff from the bene - _ 
fit or privilege accorded by the article of the q 


In the present case a question of fact occurs 
in relation to the proof of loss, ‘The only evi- 


defendant. The object of these interrogato- 
ries seems to have been to establish the exis. 
tence of a bilf of exchange, aceepted by the 


istence, and proceed farther by stating its loss. 
By this mode of proceeding, adopted on the : 
part of the defendant, he compelled the plain- ag 
tiff to disclose facts injurious to the pursuit q 
the price of his goods on the original contract 


prove thie existence of the written promise to 


should not be allowed to prove the logs also. 
Von. VE N.S 72 as 
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g hat ae IN THE SUPREME COURT 
is His situation is analagous to that of a Aefend- 


“rm arit, who is-called on to acknowledge the exis. 
—" ye, -deeee of a debt, which he,may. also Heolgne that 


mue™ ne has paid. fees 
An objection is raised to.the plaimtift’s right4o 


recover, arising out of the situation in which 
-the bilkappears to have been placed priorto.its 


loss, by the endorsement.of the. payee, as ex- 


hibited on the copy annexed. to the protest .. 
which appears on evidence. _As.the syit is : 
4ounded. on the original contract, and not.on 
the bill,of exchange, we are of opinion that 


.the-cases cited in support of this objection, do 


mot apply. and that itis not well founded in 


reason or law, , 
The court below. gave interest on yn the prin- 
cipal demanded, assuming from: the evidence, 
that the lex loci contractus authorised it; and 
security was not required from the plaintiff. to 
protectithe defendant ‘against the effects of his 
acceptance, should itever re-appear, In beth 


. these respects, we think , the judgment -of the 


district court-to*be: erroneous, 
The only evidence on the record wid 2 te 
gard (o interest is the testimony. of one witness, 


_ who states; that itis. customary among mer- 
_-chanisin inet to,charge i ineorens on accoupts” 


+ 





























OF THE STATE OF LOUISIANA... 


at® certain rate, Now, we find tlie same ‘thifig Eastern Dist. 


practised by our merchants, but it is not autho- 
rised by law, and eeenees thereof cannot be 
enforced. | 

As to the prescription relied on ty the ap- 
pellant, it clearly not supported by our laws, 


which, i in relation to Ahis part of his defence, 


must govern, 


His. theréfore ile adjudged and. de-. 
creed, that the judgment of the district court. - 


be voided, reversed and annulled: and. it, is’ 
further ordered; adjudged an| decreed, that 
the plaintiff and appellee do recover from the 


defendant and appellant, three hundred. and- 


sixty-nine dollars and twenty three cents, with 
the edsts. of: the court below ; that the appellee 


pay the costs of this.appeal; and that he shal) 


net be permitted to take out execution,on. this 
judgment, until he shall*have given security. to 


the satisfaction.of the district court to secure 


the defendant; harmless, from all injury or loss 
‘ which might hereafier occur to him, in conse- 
quence of his acceptance of the bill of ex- 
change, which seems to have beon drawn on 
him for thé:amount of the account now sued 
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$72 CASES IN THE SUPREME COURT 
‘Eastem Dis. ~ Watts and Lobdell for the plaintiff, Preston. 


Mareh, 1828. 
e--y--— for the defendant 





- OCONNER ws. BERNARD. 


Appeat from the court of the third district. 
The jury are 


not bound to Porter, J. delivered the opinion of the 


aay a debt is 


paid because Court, ~ ‘This is an action against the partner of- 
a witness 


swearshe- a commercial firm, for the amount of a note 
thinks it is. , 


Interest must : i 
now he uy executed in the nameof the partnership. The 


nent g * defence set up in the answer is a debt due by 


note, from 


the day of the plaintiffs for goods sold, and an allegation, 


Where anat.that notes to the amount of $3276 47 cents 
torney atlaw 


feceives were placed in the hands of one Colt, an attore 
notes from a 


fein ho ney at law, and agent of the plaintiff, who was 


has claims authorised to receive them, and that they have: 
for collection . 


as collateral never been accounted for or returned. 
security with - 


& promise to The cause was tried by a jury, who found a 


sue on them, 


ater an verdict against the defendant for $450, The 

debtor in the staintiff appealed, and the defendant, in this 
court, has assigned errors in the judgment, 
which he prays to be relieved against. 

The principal matter in dispute between the 
parties, grows out of the delivery of the notes 
and accounts to Colt, The appellant insists 
that she was not responsible for the collection 


of these papers, or the fidelity of the agent te 


Sd 
































OF THE STATE OF LOUISIANA. 


whom they were entrusted. The defendant Eastern Drs 


contends, that Colt, duly ‘authorised by the —-.-— 
O’ConnER 


plaintiff, received the notes, that there was 
latches in not collecting them, by reason of 
_ ‘which, no recovery can be .had on the note 
_ they were given to discharge ; that large sums 
of moneys have been collected on them, which 
more than compensate the note sued on, and 
that, at all events, the plaintiff_ cannot have 
judgment against him, without, at the same 
time, being decreed to deliver up the notes 
which her agent received as collateral securi- 
ty. 


- Colt was an attorney at law. Itis also pro- 


ved that he was agent for the plaintiff, in col-” 
lecting moneys for her, and paying debts, The > 


note on which the suit is brought, was in his 
hands for collection. The receipt he gave for 
the notes and accounts delivered to hiny by the 
defendant, is in the following words: “Recei- 
ved of Messrs, Crawford & Bernard, by the 
hands of J oseph Bernard, the above mention- 
ed notes, in amount $3276 47 cts. as collate- 
ral security on two endorsements—ohe of Jas. 
. O'Conner for $800; one of James Flower for 
$1000, which, when collected, will go to dis. 
charge said endorsees; the balance, a debt due 


BERNARD. 
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CASES IN THE SUPREME COURT 


Eater Dis Wilkins & Linton, of about $5000 ; the notes: 


March, 1828, 


\ey~ in the hands of Woedruff are to be received, 
“oe (Signed) J. D. C olt, acting for James. O’Cons. 


Sesuenae 


ner, James Flower, and Wilkins & Linton,” 9 
This case, with the exception of part of the. 


money having been collected, presents almost. 
the same features with that of Benson, vs. 
Shipp, reported vol. 5, n, s. Theattorney was. 
the agent of both parties: of the plaintiff, to 
collect the debt due by the defendant, and to: 


receive collateral security; of the defendant,, 


ta collect the debt so assigned, and pay over. 
the moneys to those, for whose use they were 


placed in his hands, There is nothing proved _ 


in evidence, which shews the plaintiff enlarged 


the'stipulation entered into by Colt, or, that, iy - 


any respect, changes the responsibility created 
by the terms of the receipt, The defendant 
must, therefore, look to Colt, or his represen» 
tatives, for the notes placed inhishands. Vol. 
5, 154. 

But, for the money collected by Colt, we 
think the jury did right to allow a credit. By 
the:terms of Colt’s agreement with the defen- 
dant, to’ which we think there is satisfactory 


evidence of the plaintiff's assent; the money 


when collected was to go in discharge af her 
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laim, /As soon, therefore, asit came into the Barter Dist 

‘agent's hands, its effect in discharging the debt ~~, 

cannot be distinguished from a,payment made 0 Caunee 

in money to the attorney bythe debtor. RAASARM 
The defendant complains there is an error 

in the verdict, in not allowing credit for all the r 





moneys received on account of the notes. The 
draft of the plaintiff, and the sum paid by Brad- 
ford, are positively proved. The witness who 
~ deposed as to the collection of Guilbry, only 
swears he. thinks it was paid. As the witness 
. could not be tvertain of it, we do not see the ju- 


Dea Sienna 


ry can be considered in error for not allowing 
atin compensation, 

But there is error in ‘the mnedicei in not gran- 
ting interest from the time the note fell due. It. 
was protested; and by the act of 1821, bills of 
“exchange and promissory notes carry. legal in- 
terest from the day they are regularly protes- 
ted for non-payment, Ac/s, 1821, 44, 

. ‘The interest on the balance due on the note — 
| 





from the time it fell due, up to this time, is $4113 
| '% cents, which, added to $450, makes the 
whole amount.to which the ena is. eniti- 
| tled, $563 75 cents. : 


Itis therefore ordered, adjudged, and de- 
creed that the judgment of the parish court be 
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Fewer it-annulled, avoided and reversed: And it'ts 


Merch 100 whe o rdered, adjudged, and decreed, that 


OCONNER the plaintiff do recover of the defendant, the |’ 
Beanan?- cum of five hundred and sixty-three dollar + 
and seventy-five cents, with costs in both — 


courts, 





“THOMPSON vs. LINTON & AL. 


If, in a cons 
tract, certain 


advantages  Marnews J. delivered the opinion of the © 


be ren ger 
f rtail 
a ofa court, This suit is brought against ce 


person, 


inconsidera pilots, resident at the Balize, on a contract’ or 


tion of servi- 


fos to be bY agreement entered into amongst themselves, 


him perform- 


pa pa in relation to the employment of boats in their 
minds provi business of piloting; by which they stipulated, 
injured ‘are that the boats or vessels employed should 
Sn draw 2-5ths ofall money earned, and 3-5ths 
Seeharé* the balance was to be shared by them the pis 
- Jots. In this contract they agree to make the 
plaintiff their agent, to collect debts for them, 
allowing a-commission of 5 per cent; to him 

on collections, 2 1-2 per cent. for money ad- 
vanced, and 1 1-2 for all purchases made in 


produce for the boats, which were to be used 


Aprzat from. the court of the first distric, ~ | 















| 















“-> 5 s 


aanw’F ss = 6s 


SS TSS & FT G 





" . e : * 


ps.above stated. © The plaintiff alleges that Easter Dist 


Mr. Linton and one Holman, purchased a ——~-—~ 
gchooner called the Eliza, in. partnership, *“°“?*™ 
which was for some time used in the piloting “*7""“” 
business, but his partners had failed to account 
with him, or pay any of the profits which were 
derived from the use of the vessel, and prayed 
a dissolution of the partnership and final set- 
tlement ofaccounts, He afterwards dismissed. 
his suit so far as it related to Hollman, 

In this mixed state of a suit, against the pi- 
lots to compel them to comply with the ene 
gagements they had entered into, (with each 
other,) for the benefit of the plaintiff, and also 
to,compel Linton to pay over to him as part 
owner of the boat, his share of the 2-5ths earn- 


_ed and to dissolve the partnership, the cause 


was submitted to a jury in the court below, 


who found a verdict for the plaintifffor $1500; 


‘an appeal was taken and the judgment. of the 
district court was reversed, on account of the 
plaintiff having blended two distinct causes.of 
action, against persons Qwing un different 
claims. Thecase was remanded for anew _ 
4rial and previous to. entering thereon, the 
plaintiff discontinued so much. of his petition, 


as prays for a dissolution of the. partnership 
ow VI, N.S. %W3 = 
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Fact Dist : 
erage and sale of the echooner therein mentioned : 


Wine ma and the cause seems‘to have been proceeded 


* in exclusively in relation to his elaim for dans 

ages occasioned by a breach of the contract — 
‘made ‘and entered into between the pilots : 
themselves, in which they stipulated to employ 
him as their agent; and to recover his’ third 


“part of the 2-5ths which was earned’ by te 


Eliza, as being owner to that extent: also the 
amount advanced to and An for the benefit of 
‘the defendants. 

The plainfiff was not a party directly to the 
contract under which he claims the advanta 
ges which might have resulted from his servi 
ces in collecting debts, advancing money and 
purchasing provisions. It was a_ stipulation 
made in his favor in consideration of services 
to have been-by him performed; but in. its 
origin wholly voluntary on the part of the dé 
fendants, who had a right tochange their will 
in this respect, so as not to injure the person. 


“employed by them, in any thing which had 


been done by him previous to such change~ 
As a company, they are answerable to hitg 
for his proportion of the money earned by the 


use of the schooner Eliza, being 1-3d of 2-5ths, 


and also for money advanced to them and as- 
ticles furnished, &c. 
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OF THE STATE OF LOUISIANA, — 
In the last trial in the district. court, the East 


cause was submitted to.a jury, who found an . 
verdict for the defendants, on which judgment Troarneon 


was rendered and the plaintiff appealed. 

"The decision of the case depends exclusive- 
ly on questions of fact, as supported by the 
evidence. The appellant-relies principally on 
the testimony, drawn from Brower, one of the 
defendants, by interrogatoriés, to shew that the 
jury erred. In‘support of the verdict the ap- 
pellees rely. on that of ,Copping, a witness on 
their part, ‘This witness swears that he paid 
to the plaintiff $154,50; and that the sum-thus 
paid, was.in full for his share of the-profits in 
the schooner Eliza, which had-acerued up to — 
the 7th of September, 1825. 

Brower’s testimony does not establish any 
certain amount, as owing by the defendants to 
the plaintiff; itis wholly indefinite both asto 


-what may be due on account of the gains of the 
‘Eliza, and in consequence of purchases and 
‘advances made for the use of the appellees, 


_ The record furnishes no evidence by which 


it can be clearly ascertained that the jury have 


erred in their conclusion on the facts of the 
ease. 
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Fasten Dist. tis therefore ordered, adjudged and des - 


March, 1828., 
——+~-— creed, that the judgment of the district coutt 


Tireegrses be affirmed, with costs. 
Luvox &ar 


_ Pierce for the plaintiff, Preston for the de. 
fendants, 


~ 





PEETS, k AL. vs. MORGAN. 


ApreaL from the court of the first district,. 


th ten Porter, J. delivered the opinion of thé 
terveung” Court, This case has been already before the 
notes court, and by a judgment of this tribunal of 
sei ro : March term, 1827, it was remanded for a new 


the lait 
the 1. ter, Wial. ‘Since its rewrn to the district court the 


ble tor; . . . 
auages,  Utervener discontinued by leaye of the court, 
porctcrpdoes and the case was tried between the original par- 


rts-of the 


aw under. #@8, there was judgment against the defendar, 


which he was 


80 beivure. and he appealed. é 


delive- 
ry neces It is an action against the appellant for have 


sy where th 


thi'g sold ising as sherifi, illegally and forcibly taken poss 


pine mie session ofa certain quantity of merchandize, 
tm autredrost. of Which the plaintiffs allege they are owners 
The defendant pleads that the trespass and 

injury| complained of, results from a seis 

zure mede by him in his official capacity in 


virtue of a wiitot attachment issued in a suit 


~ 
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wherein T. W. Pratt was plaintiff, and R. Easter Dis 


B.W. Dewitt were defendants, and. that he-——— 


took the. goods mentioned in the petition, by 
virtue of specialinstructions from Pratt,in con- 


are. 


Monaan. 


sequence of which he is not liable to an — 


at the suit of the plaintiffs, 

He further pleads that the goods were ihe 
property of the Dewitts, and that the sale to 
the plaintiff, ifany such there was, was false, 
fraudulent, simulated, and collusive. 

This last ground of defence was disposed 


of when the case was last before us. We . 


there held, as we had repeatedly decided in 
other cases quite similar to this, that frauds 


‘and collusion could not be enquired into ‘in an 


action arising on a seizure made by the sheriff, 
that if the sale was fraudulent, a suit should 
be brought toset it aside, and that the party 
“could not before a judgment was rendered, 
-annulling the contract, treat the transac- 
tion as null and void,and seize the property as 
belonging to the vendors. ; 
We then also expressed our opinion, if not 


at great length, at least after much reflection, 


that the first ground of defence was untenable. 
The counsel for the appellant has again gone 


“fully into the subject, but after the best conside- 


Eastern Dist ration we can give the question, our conclusions 3 


wehbe must be the same asbefore. The whole strength es 
— & aw. 


Meseak. 


CASES IN THE SUPREME COURT 


of the argument rests on the provision, in. the 
code of practice.in relation to the opposition 


of third persons, whose property is seized by 
the sheriff, arid particularly the 400th article, 


which declares, that if the third person, who . 


has intervened to prevent the sale, does not furs 
nish security to have it enjoined, the sheriff 
may sell; but that if he does, he shall be per> 
sonally responsible to the intervener for all da- 


_ mages which the sale may occasion, The 


conclusion we draw from this provision, is dix 
rectly opposite to that contended f r by the ap 
pellant, He argues, because recourse is given 


. inthis instance, it is refused in all others; that 


this new provision is a repeal of our former 
law, by which the sheriff was responsible, ifhe 
seized property other than that of the defend> 
ant in execution... But we think, that on no 
sound principle of construction, can the.affir. 
Inative provision be considered a repeal of a 


former law, to which it is not contrary,noreven  - 


different; for previous to the passage ‘of the 
code of practice, a third person, whose pro- 
perty was seized, might have endeavoured to 
prevent the sale, and if the sheriff sold afier 
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‘OF THE STATE OF LOUISIANA. 583 
the interference, he would have been ‘tespor- Basten Dist. 
}+ — gible: But the responsibility, after judicial no- —~-—~ 
a difeation, id not irreconcileable with the riphts ss. ie 
‘of the owner to claim damages, though he — 
does not interfere. They both stood together 

before the code of practice, and the re-enact- 

ing one of them, does not repeal the other — 

We have so often expressed our opinion in re- 
gard to the rules of construction applicable to 
repealing statutes, that it is deemed unneces- 
sary to go into the subject at length. . Vol. 1, 
i 158; sid, 73; vol. 3, 190 & 236, 

The exception attempted to be made, be- 

cause this provision is found in the code of 

practice, and not in an ordinary statute, is with- 
_ out dy foundation, ‘There is no repealing 

clause to it, except in-relation to.articles of the 

civil code‘ to which it may be repugnant; no 

rule presented for its construction which places 

it on different grounds from other laws, Act 

of 1824,178, 

One of the points made by the appellee is, 

that the goods were delivered as a collateral 
security, and that there was no transfer of ‘the 
property. ‘The evidence, we think, shews that 

the securing of a debt due.to the plaintiffswas 
thé motive that induced the purchase; but the 
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GASES IN THE SUPREME COURT 


contract which intervened between them and a 


» thinke debtor, for the accomplishment of thig 
object, was one of sale, and-vested.such a title 
to the goods in them, as prevented 4 their seis 
zure, 

The cause was remanded to ascertain the : 
date of the sous seing prive act, under which 
the plaintiffs claim. It appears by the evidence 


taken on the second trial, that it was executed 


the day prior to the seizure. The actual pose 

session being in the plaintiffs, antecedent to, 

and at the time of the transfer, though not in 

their own right, did not prevent possession fol. 

lowing the title, No further delivery was ne 

cessary. - None could have been made, unless : 
the vendor first took them out of the hands of ~ 
the purchaser, and then gave them back again, 
which would have been a vain ceremony the 
law does not require. 

The judgment of the court below is coms 
plained of, as giving the plaintiffs a larger sum 
than they are entitled to: on this point the o- 
pinion of the courtis with the appellant, As 
the goods have been sold by consent of both 


- parties, since the inception of the suit, and as 


the amount of the sale will cover the price the - 
plaintiff was to pay, we think the officer whe 
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acted in good faith, should not be responsible Restern Dus 
for more than the nett amount produced by the —-.—— 


Baar. £ AL. 
gale at auction. 
Medaan. 


It is therefore ordered, adjudged and de- 
creed, thatthe judgment of: the district court 
be annulled, avoided: and reversed ; and it is 
further ordered, adjudged and decreed, that 
the plaintiff de recover of the defendant the 
sum-of five thousand nine hundred and forty- 
three dollars and seventy-five cents, with costs 
in both courts. 


Hennen for the plaintiffs, Watts for the de- 
fendant. 





SABA — & AL vs. THEIR CREDITORS. 


Apreat rom the court of the parish and Any legal 


evidence 


city of New-Orleans, may be offer? 
ed in support. 

of the con- 
Porter. J. delivered the opinion of the eet an 

insoiven 

that he owes 

court Brunetti the appellant, complains of that be ow 
the judgment rendered in the court below, creditors in 
’ : ges concurso. 
which placed him on the tableau’ of disiribu- tien 
tion as a simple creditor—he contends that he that which 

° — the law in 
is a privileged one. . force at the 
> time of the 

The case presents two questions: contract 0- 


~~ dlives ae 
arties to 
VoL, VL N, S, 74 not to do. 
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586 | CASES IN THE SUPREME COURT 
Eastern Dis. Ist, Whether he is a creditor to the amount’ 


far 28, 
er claimed by him. 


Sanavzen & And 2d. Whether, he has a privity which: 


nein caz- authorises him to be paid i in preference to chi- 
DITORS. 





rographary creditors. 
A law passed 
to I. Asthe judgment of the court below re. 
rac whic 
would ex- eognized the debt, and the other creditors who 
empt all the ; : 

roverty of 
the cblecr OPpose the appellant have not prayed for any 
rom the pay- 
vom fhe 227" amendment to it, that question would seem set- 
debt, would ied, But in this court it has been argued, that, 
tutional. | 
‘It would be though they have no objection to recognise him. . 
equally so, if ° : €}- ° 
a portion was aS a simple creditor, because they have no in 
placed out of . ‘ ° . , 
the reach of terest in contesting his claim on that ground, 
execution, a ° . o- 
provided the they are deeply concerned in disputing his 
portion left 


was not sufi Claim to be paid in preference to others; and 


cient to satis- 


fy the a that in exercising the right to contest his privi- 
The p - 


lege on i F 
po cot lege, they can put him on the proof of every 
| mahi a fact necessary to estrblish it,among which the 


the promul- 


tion of the first and most important is, that he should shew 


conn “not the existence of the debt claimed by him. 

affected by . 

itsprovisions: Perhaps they have: at all events, as our o- 
‘pinion accords with that of the lower court as 
to the justice and reality of the claim, we find 
it necessary to examine whether, under the 
state of the case, the question is open for ex- 
amination, Itis true, as contended for by the 


appellees, that on a contest between creditors 
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in juicio de concursd;the notes or obligations jo ie 

of theinselvent do not make, in themselves, ““~™ 
Sapatier & 

proof of the-debt apparently due to them— 4t. 


vs. 


~ They must be supported by other evidence, TI cRe 


DITORS. 
What that other evidence must be, as was said 


by this court in the case of Menendos vs. Lo- 
rionda’s Syndics, no author that we have 


~ been able to consult distinctly and positively 


states, But as the books declare they do make 
evidence, when supported by other circum- 
stances, (otros adminiculos) the conclusion 
come to in the case just stated, appears to us 


_ still tobe the correct one, namely; any legal 


evidence which will convince the minds of a 

court and jury of the fairness and justness of 
the claim. The evidence furnished in the case 

before us leaves nota doubt on our minds that 

the money was deposited as the appellant alle- 

ges, and we shall, therefore, proceed to exam- 
ine whether he has a privilege for its payment: 

3 Martin, 705; 12 ibid, 157; Febrero, p. 2, 

kb. 3, cap. 3, no. 34. aad 

II. This question is much more difficult 

than that just disposed of. At the time the mo- 

ney was placed in deposit, the provision of our 

old code regulated contracts of this descrip- 

tion, and as, by them, no change was made in 
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astern Dit the ancient jurisprudence of the country a 


~ privilege or right of preference existed on ‘the 
— “irregular deposit, Since the contract was ei. 
quiin cre- tered into, and before the failure of the insok 2 
on vents, a change has been made in our law by 
which the privilege of the depositor is restrains 
ed to cases where the thing reclaimed is iden- 
tically the same with that deposited: conses 
vuently, that arising from the irregular deposit, 
when the demand is not for the same thing, but ~ 
for the same quantity of the thing placed in the 
hands of the depositary is established: Cini! 
Code, 2934, 3189; 9 Martin’s Rep. 47 
Durnford vs, Seghevs’ Syndics, 
By which of these laws should the right of — 
the appellant be decided is the point presented 
for decision. If the privilege accorded by the 
law at the time of the contract, make a part of 
the rights flowing from the agreement, then the 
claim of privilege must be allowed. If, on the 
contrary, it is nothing but one of the remedies 
given to enforce theagreement, the control of 
them was within the legislative power, and the 
preference being abolished, the claimant must 

be put on the tableau as a simple creditor. 
The distinction between rights and remee 


dies is a subject of frequent discussionin courts, 
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‘ : ani the repeated — oy give rise = Ma Marsh 808 
f how unsett e doctrine is whi 

De: Bo : chins The constitution of the United ve . 
I. - States prohibits any of the particular states nem cue 
y ‘from passing laws which will impair the obli- _& 
* 4. gation‘of a contract’ As the obligation here ~ i 
» _spoken of is the legal, and not the moral, ob- 
ef ligation, it would seem to follow, that the obli- 
t, gation of a contract is that which the law in 
it force at the time the contract is made, obliges 
ae 4s the parties to doer not to do, If this be-true, 
? the right of each is, to obtain a. performance 
» of every obligation arising out of the agree- 

ment at the period it was entered into, T'he 
f remedy is the means given by law to carry 
1 I. this right into effect. ‘The question, then, in 
e every case of this kind, is, what are the obliga- 


f tions of one of the parties, because the rights 
) of the other are ever correspondent to, and co- 
2 extensive with, the duty — on the person 
3 with whom he stipulated. - 

f _ Now, in the ordinary case of a promise to 
; pay a certain sum of money on a particular 
day, the obligation of the contract is, that’ the 
debtor shall discharge the debt at the period. 
fixed, or, that in default thereof, his property 
shall be responsible _to satisfy his engagement. 
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We are aware that a few have contended, that 


\—_.-—~ there.is no implied obligation to make the pro» 


SaBaTiER & 


AL. . 


perty liable in a contract of the kind justmem . ; 


quem cre- tioned ; but we apprehend such a ground is 


DITORS. 


quite untenable, Indeed, we do not see how 
it can be maintained without reducing the ob- 
ligation from a legal to a moral one, since a 
right. without a legal remedy ceases to be a lee 
galright. If, by the contract, the property of 
the debtor did not become responsible, and was 
not, as between creditor an@ debtor, to be pla: 
ced out of legislative controul, there would be. 
scarcely any thing left for the prohibition in 
the constitution of the United States to act on, 
It cannot be believed the framers of it intend- 
ed to guard against the states passing laws, 
which might add to, or take from, the amount 


tobe paid,and change the time of performs . 


ance, and leave them a power which would 
enable them to say, the debtor should be en- 
irely released, both in person and property, 
from his engagement, 

In the case of Sturges vs, Crowninshte'd 
in the supreme court of the United States, it 
was admitted in argument, that all the present 
property of the debtor -was responsible to the 
creditor; but it was urged that the obligation 















‘the latter from liability impaired the obligation, Fons, 
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did not go so far as to make future acquisitions Mou ieee. ; 
subjectto it. The court, however, said, that. og 
both present and future were, and to release 4% 
cuntn " CRE: 
In the.case of Green vs. Biddle, they declared 
that any law introducing a deviation from the. 
terms of the contract, by postponing or accel- 
erating the period of performance, imposing 
conditions not expressed in the contract, or dis- 
pensing with those that were, violated its obli- 
gation: 4, Wheaton 122; 8, Wheaton 1. 
~ Wetake it, therefore, as clear, that in the . 
case put of an ordinary obligation to pay mo- 
ney, a law passed subsequent to the contract 
which would exempt all a man’s property from 
the payment of the debt wonld be unconstitu-— 
tional ; and that it would be equally so if a par- 
of it was placed out of the reach of execu- 
tion, provided, the portion left liable was.not 
sufficient to satisfy the debt. 
If it be true, then, that on the implied oblit 
gation of the property being liable for heen- 
gagements of the debtor, the legislature can- 
not deprive the creditor of recourse on it: it 
would seem still clearer, they cannot interfere 
with a special contract by which the debtor 


makes a part of his property liable in the first 
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Eastern Dist. instance for it, Because, if the law sanctions 
March, 1828. 
-/- at all such an agreement, the creditor acquires 


aay Rid 


"® by the stipulation, a right to the thing, which 
nae cre- no Subsequent legislative act can take front 
mee" him, without changing, or in ease of insolvens’ 
cy, weakening, and, perhaps, entirely destroys 

_ ing, his claim. Such would be the consequence 
in the common case of a conventional mort 
gage, The mortgagee lends his money bee - 
cause the law allows him to take security for 
his debt by obtaining a special lien on some ~ 
part of the borrower’s property. The security 
makes as much a part of the mortgagor’s obli- 
gation and the mortgagee’s right, as the pro- 
mise to pay the money does, and future laws 
can no more deprive him of the one than the 
other. If, instead of taking real recurity, he 
obtained personal, by getting another to join 
his debtor in the bond, it would not be preten- 
ded that a subsequent act of the legislature, by 
declaring that there should be no such con- 
tract, as that of security enforced in our law 
would discharge the co-obligor. And ifthe per} 
sonal security could not be taken away, how 
can the real: they have both the same object; 
they are both permitted by the law; and they 
are both of equal importatice’ to the creditor, 
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edd hos tasted them asa means of nut» Réitern Dist. 





























March, 1828, 
a ring the re-payment: of the. money he lent on one ; 
1° _.. the faith of them. : ea 8 


« In what respect the contract of deposit now connniina ; 
before the courtcan be distinguished from that" lw 
af of mortgage in relation to the present question, | 
' we are unable to perceive; except, that in the 
former, the law gave a privilege to the deposi- 
tor onall the property of the depositary, the 
moment the contract was made:in-the latter, 
there required an express stipulation, But 
every principle that prevents legislative inter- - 
ference with the one forbids it with the other, 
As to the argument, that. creditors, subses 

quent to the repeal of the law, are not bound 
by the contracts made previously by their debt- 
or, we understand it tobe perfectly well es- - 
tablished that.they are bound by them, In 
many cases, the legislature havé required, that 
acts which give a preference should be regis 
t€red to make them have effect against third 
parties, but when this formality is not required, 
and the law declares the creditor shall have a 
privilege, it is as binding on others as on the 
debtor himself. 

There have been some cases brought be- 


fore the tribunals of France, which bear a 
Von. VILN.S. © 75 
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nae close, if not a perfect analogy to that before. 
--~--+ the court, and they are more worthy of .atten, 
aia. * tion, because they were decided. on genera}, iz 
tule case «- principles of law, without any special clause 
menor” in the constitution of that country such as ours 
contains, 

They arose_on the 2161st article of the Nas \ 
poleon code, which declares, that when the 
debtor has given a general mortgage on his . 
present and future property, and the objects hy- 
pothecated amount to more than was necessa- ~ 
ry to secure the debt, the debtor has an action ‘| * 
to reduce the mortgage to such portion of the 
property as will be sufficient to secure and sat- 
isfy the sun due, 

By the laws of France previous to the adops - 
tion of the Napoleon Code, no such power was, 
vested in the mortgagor, and soon afier its pas- 
sage, a question was presented to their tribus 
nals, whether a mortgage given under the an- 
cient law could be reduced under the new.—' 
Two of the appellate tribunals to whom such 
@ case was precented, decided in the negative: 
they held, that the right to make the whole of | 
the property responsible’ existed by the 
original contract, and thatthe new law could 

‘not change it without giving to that law a re- 








troactive effect. 





















_ law, there existed a great number of mortga- 
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‘Two other courts of equal dignity held they ta erg 
‘Might, but their decisions have not eiengedl sa waste 
severe animadversion. However, the princi- as ° 
ples on which they decided, strongly support musin ont 
the conclusion we have come to in the case,— 
They considered, that solong as the law left 
enough of property hypothecated to securé the 
payment of the debt, it could, for public con- 
venience, unlock the surplus fromthe Jien im- 
posed on it, and that, by such regulation, she 
right of the creditor was not touched; it-was 
only a change made in the property on which 
it might be enforced: Pothier’s traitedes Hy- 
poth, vol. 2, ed. 1809, p. 171 & 198;-Ques- 
tions transitoires sur le Code Napoleon, vol 
2, p. 47 to 59. 
The legislation of the 2118th article of the 
Code Napoleon, declares, that mortgages can 
be only given on immoveable property and 
their accessories. By another article of the 
same work, (529) rents of land were de-~ 
clared to be moveable. The effect of these 
provisions was to abolish the right which had 
existed under their former law, of taking mort- 
gages sur des rentes foncieres. 
At the time this change was made in their 
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\-----— Napoleon Code, had been given on debts af | 
this kind. Questions, we pereeive, havebeen — 


quura one raised, whether it was not necessary these — 
DITORS. 


Sanur. & 
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ges, which, previously to the adoption of. ithe | 


mortgages should be registered pursuant to the . 


" their validity: Questions transitoires sur le 
Code Nap. 68 § 73, 
The question presented in this.case maine 


_ itwnnecessary to examine to what extent the 
legislative power to contract remedies may be 


carried. In many instances that power may 


_ impair the creditor’s right. ‘The terms of the 


courts may be placed at sucha great interval 
of time, that before the creditor can obtain 
judgment, the debtor has wasted all his proper- 
ty. ‘Execution may be required to be levied 


on some description of goods before others can © 
be seized, and the collection of the debtin this | 


way delayed. ‘The power of arrest on mesné 


process may be.abolished, as may be that of 


imprisonment afier judgment. But these are 
ineonveniences incidental to the authority ne 
cessarily vested in the legislature to regulate 
the proceedings of court, and. its constitutions 
ality is undoubted. It is sufficient, in the present 
ease, to say, that in the exercise of this power, 


i 





_ hew law, but not a.doubt is expressed as ® _ i 
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- ghey.cannot turn.a legal obligation into moral Rater . 


one, nor change. privileged into a presses aes ee 


SABATIER & 


-phary creditor. ia Ale 


’ ft is therefore ordered, adjudged and de- vn ca 


; treed) that the judgment of the parish court 


be annulled, avoided and reversed,—that the 


- appellant be placed on the tableau of distri} u- 


tion as 4 privileged creditor, according to the 
rank hie is entitled to, in reference to others 
holding privilege on the estate: and itis further 
ordered, that the appellee pay the costs of this 


appeal, 


Workman for the plaintiff, Mazureau for 


_ the defendant. 





PLAUCHE & AL. vs. GRAVIER & AL. 
: we. A mort- 
Apres from the court of the third district. gaged square 


may be sold 
in separate 


Martin, J. delivered the opinion of the iots. 
court, Gravier, sued for a balance due on a dant whe did 
notarial act of mortgage, with a view to ulteri- cannot =" 
or proceedings against the premises in. the court ad os 
hands of third possessors; the other defendants 
pleaded, thatthe plaintiff had made a com- 
promise with the former, and his interests had 


been sacrificed by a sale of the mortgaged pre- 





- 


AL. 
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qs eet mises, a whole square in lots, ‘The« plaintiffs | 
“~~ had judgment, and he appealed. ‘ 


Praucne & 


His counsel urges, that a mortgage is indie 


' Gxavien & visible, and bears on each and every part of 


the premises, and the plaintiff had no right 
sell a square in separate lots, 

It istrue that a mortgage bears on each and 
every part of the property mortgaged. Thus 
a mortgage of a gang of slaves bears on each 
and every head, and a mortgage of a square 
bears on each and every lot; but no law re- 
quires that eitlier the gang or the mcs be 
sold en masse. - 


The appellant cannot avail himself of, nei= 
ther can he be injured by, the compromise of _ 


the appellees with his co-defendants, 
His counsel here prayed to be heard, in be- 


half of the other defendants; but as they did 


not appeal, we have deemed it improperto ~ 
mit it. 


Itis therefore ordered, adjudged and de- 


creed, that the judgment of the ine court 
be affirmed, with ata 


Denis for the plaintiff Xx oung for the de-_ 
. fendant. 
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_OP THE STATE OF LOUISIANA: 
CHANDLER &AL. GARNIER. 
ae oo from the court of the first district, 





al 


a Dist 


po. 
Lenders on 
bottomry & 


Maruews J. delivered the opinion of the are liable to 


contribution: 


court, This suit is brought by the owners of on general a- 


of a brig called the Samuel, to recover from 
the defendant an amount which they allege he 


"js liable to pay on general average, in conse- 


quence of sacrifices made for the preservation 
of. the vessel and cargo. ‘He.contends, in his 
answer, that the adjustment of average was in- 
correctly made, in two respects: Ist, by enlar- 
ging the sacrifice or loss by the addition of pi- 


-lotage and steam boat hire for towing the ves- 


sel from the Balize to N. Orleans. 2d, In ex- 
empting from contribution, the freight, tothe a- 
mount of a bottomry bond, by which the brig 
and freight were hypothecated to certain lenders 
on marine interest, in the city of Bordeaux and 


kingdom of France. A legal tender is made- 


of the sum which the defendant acknowledges 
to be due; but is something less than tha 


verage. 


which was adjudged to the. plaintiffs by the © 


court below. We find on the record what is 
there called, an “amended statement of aver- 
age,” in which the sum of $300, for the hire 
of the steam boat, and $8 charged by the pi- 


_ 































































Seay lot for detention, are deducted. from the a- 


eet mount sacrificed or necessarily lost, according 


Cuannr 
fa 


Gann, ded." Both parties were dissatisfied with ‘the 


to the adjustment on which the action is foun- 


judgment of the distriet court, and both * 
pealed. ° 3. 

The case presents two questions—one of . 
fact—the other of law. ‘That of fact arises 
out of the ‘evidence which relates to the neces» 
sity of having the brig tewed' from the Balize 
to New-Orleans, as a means of preservation 
from imminent danger of destruction of ves- 


sel and cargo.” From the testimony of the ~ 


cause; the court below seems to have been of - 
opinion, that no absolute necessity of this kind - 
did really exist, and consequently, the expense 
incurred should-be borne by the owners, as is 
customary in ordinary occurrences, ‘With re- 
gard to.this question in the case, after strict 
examination of the whole evidence, we do not 
find the facts therein disclosed, so conclusive 
in their nature, as tocause us to make deduc- 
tions different from those which seem to have 
governed the judge a quo in rendering his 
judgment. 

If the case were to be governed by the gen- 
eral law of merchants, unincumbered by de-— 
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cisions of the tribunals of England, apparent- astern Dis. 
ly made in pursuance of the law in that coun- ““v™" 


try on the subject of bottomry and responden- “eae 
tia, and freed from some obiter dicta, to be Gaamen; 
found in the decisions of causes made by the 

courts of the United States, in relation-to insue 

rance, the legal question which it presents 

would be of easy solution: Vide M. Insur. 
Bae. 6; Park do, c.21; Pell. do. p. W2; 

2 John, Cases, p. 252, 

It may be laid down as a general rule, recog= 
nized and established by all authors on the 
subject of commerce, that ship, freight and ear- 
go are bound to contribute, in gross, or general 
average. In opposition to this general princi- 
ple, an exceptionis claimed by the plaintiffs, as 
being supported by English'and American de- 
cisions, which establish the doctrine, that lend- - 
ers on bottomry and respondentia are free 
from contribution in case of general. average. 
Now, if this doctrine be correct in any point 
of view, (which, in our opinion, can hardly be 
admitted) it can only be justly invoked for the 
protection of lenders; which can never be ne- 
cessary, unles the valueof the vessel and freight 
hypotheeated, should prove inadequate to pay 


the money borrowed, after ded ucting the ratee 
Von, VI. N. §, 76 | 
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"Sater pid able contribution to be made, from said bale | 


Leanna ance, ' a 
Caspee® According to the aie in aa present 
Gansian. CA8e, itis clear that more than sufficient to pay 

off the bond would remain,-of the value of 
the brig and freight, after. deducting the a 
mount which they are bound to contribute on 
gross average; this contribution should, theres 
fore, be first made, and the bottomry. bond = Z 

discharged from the remainder. ; 


= ee RS 








“It is therefore ordered, adjudged, and te 
creed, that the judgment of the district court 7 
Be avoided, reversed and annulled; and itis 
further ordered, adjudged, and decreed, that 
the plaintiffs recover from the defendant the a 

_ sum of eighty-one dollars and thirty-three, 
cents, and that the defendant pay all costs d 
which accrued in the prosecution of the suit 
‘tp to the time of the tender made; the plaintifi bP 
to pay all subsequent costs, as wellas those of | 


appeal. : 
Pierce for the plaintiff, Straubridge forthe 
defendant. 
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7 | Mississippi. The evidence of this right, tse anevidenen 
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Po cer. 


a case should be remanded. 
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5% oe ; MUILLAUDON vs. SMITH, : ! Kastern 


» "pb from the court of the third district. The copy 


., ofa plan cer+ 




















pic geal ctl ione SE : or tified toha 

_. .Martin,,.J. delivered the opinion of the been seaken 
” . on orl 

court,. The. question in this case.is whether ginal, bye 


surveyor not 
inti i in possession = 
the plaintiff’s house and lot are entitled to a it posses = i 


right of view or prospect over the space of 2) .tense 


ground between the premises and ‘the river will remand 
plaintiff contends, is on a plan. of, the.town of think thes 
’ New Valencia, on the Mississippi, hear the ale ag 
mouth of Bayou Sarah, The plaintiff had 
" given.notice to the defendant, to produce the 
riginal plan, which was alleged to be in. the 
hands:of the latter. The original not being 
produced, the plaintiff introduced a copy, cer¢ 
tified: by the surveyor to be takea from the ~ 
original plan. The judge a quo admitted it 
' jmevidence, although the defendant’s counsel 
objected that the surveyor was not the keeper ~ 
of thevoriginal ; that the authenticity of the plan 
‘¢opied from did not appear. For these. rea- 
ons. we think the copy offered, affords no le- 
| (gal evidence and as it it probable that justice 
cannot be done in this court without-legal evi- 
dence in this respect, we are of opinion the 
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Jesters i Dis. - It is therefore ordered, adjudged and de-. 


w~-~ creed, that the™ judgment of the district court - | 


Mr’? be annulled, avoided and reversed, and the ~ 
Satta Case remanded for a new trial; and it is or- 
dered that the plaintiff-pay costsin this case,’ 


Grymes for the plaintiff, Watts for the de- 
fendant. 


TALMAGE & AL. vs. PATTERSON, 


-’ Appeax from the court of the parish and 


An-edmin-City of N ew-Orleans. | 
' istrator does . - 
veronsily i. Marrix, J. delivered the opinion of the 
owl ‘co court, The plaintiffs sued the defendant in his 
‘ale of the individual character, for a debt due to them by 
fnevetates hte estate of Wm. Dame, deceased, of whom - 


and the debt 


would be the defendant is administrator, on the ground 


paid as soon 


as the money that he has received funds of the said estate, 


was collect 


soanie on sufficient to.pay said debt, and that he wrote 
sallection, $0 the plaintiffs that their debtor was dead, that 
he (the defendant,) had been appointed ade 
ministrator of the estate, that he had sold the 
property at twelve months, and that they should 
have their money as it is collected; and the 
defendant neglected to answer the plaintiffs 
interrogatory, “Whether he had.not received 
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fificient finds, belonging to the estate, w bey eae 


the plaintiffs claim.” 0 et il 
The parish judge gave judgment for the de- “eae s 
‘fendant, being of opinion that the plainufis had ParEneoy, 
not shown a sufficient cause of action. 
‘The defendant was appointed administrator 
to the estate of the plaintiff’s debtor in the terri- 
tory of ‘Arkansas, and wrote the letter produ- 
ry ‘against him, to inform the plaintiffs of this 
circumstance and announcing. the sale of the 
property. on a credit, and that the debt would 
lie paid as soon as funds were collected, _ 
In doing so the defendant did his duty as ad- 
ministrator; and we think the parish judge 
acted correctly in declaring that he (the de- 
fendant) had not been made himself personal- 
ly responsible—neither does his admission 
(resulting from the failure to answer the plain- 
tiff’s interrogatory) make him so—for, it at 
most shews that assets came to his hands—but 
this does not make him liable in his individu- 
al capacity, nor does his létter which is evi- 
dently written in his capacity of administra- 
tor.— Chitty on Contracts, 84. 


It is therefore ordered, adjudged; and de, 


creed, that the judgment of the parish court be 
affirmed with costs. 
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, ORY ws. WINTER. | mie AME 
Arprat from the court of the second district 


Marruews, J. delivered the opinion of ‘he 
court, This is the third time that this case has" 


~ been before the appellate court, Onceonaform - 
‘ _ er appeal, a second on a rehearing, in conse- 


quence of which the cause was remanded @ — 
be tried de nove; and now by an penncaatl 
the judgment rendered on the new trial. . 

The suit is brought by an nderseedhiehiinn:’ 
issory note, executed in the state of Mississippi, 
against the maker. ‘The defendant pleads ers 
ror and want of consideration for a large part 


of the whole amount for which the promi | { 


was made, 


. All the important principles of ne which 
relate to the matters in dispute between the 
parties, were settled by a judgment of this’ 


court, pronounced on the last hearing: we have 
re-examined them in the present instance and 


believe that they have been correctly deterinin- ‘3 { 


ed. — Vol. 4; 277, 








sae 
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- @Phe. judgment ofthe diarict. court, fom am ie 
which the present appeal is taken, allowed the “~~~ 
defoidans the entire deductionwhich heclaim- 

ed from the-amount of the note sued’ on, and Woven 


from this judgment the plaintiff appealed. 

‘The decision of the case.as now presented 
to this court, depends principally on matters of 
fact, and the-evidence of the cause. seems: te 
support:the conclusions of the judge a qios 
with two:or three slight exceptions. These 
" yelate:to:the calculation and allowance of in. 
terestat 10 per cent, per annum, onthe amount 


of amacecount, which the defendant clainis to 


have».deducted from the note; an item of 
$Lbb,16, which Gilbert the payee of the note 
undertooktu collect from one Jones; and 
another account of $25,37. With regard te 
the interest calculated. on the account,.there is 
no. evidence on the record to shew that by. the 
laws of Mississippi, interest is allowed: on open 
aecounts. Itis agreed that according to those 
lawsynotes bear interest at the rate of 8-per 
cent perannum, after they become due. Mears’ 


testimony, might induce a belief that Gilbert: 


assented to the correctness of the charge of in- 
*erest; but according ‘to our laws, convention- 
al interest is chargeable only whem aupported: 


~ 
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PY 
Ory 
vs. 

- WINTER. 


“two sums which Gilbert undertook to collecty 


and pay over the amount; the breach of his: oe 


contract has been passive only, and he is rese. 
ponsible from the time alone in which he may 


~ have been put in default, Lou Code, art. 1927:- 


and it does not apptar that he has yet been 
placed in that situation. The interest on the 
whole of the account as calculated, ani the 
twolast items of said account, must therefore be 


deducted from the sum allowed-in favor of the’. 


defendant by the judgment of the court below, 
Objections by the plaintiff, are found on the: 
record to the testimony of all the witnesses 


Staunton, Mears and Gilbert. 'Those made 


to the testimony of the first, are clearly unfoune 
ded. And we deem it useless to enquire into 
the competency of the two last, because should 
they be rejected, there is still sufficient: evi- 
dence to establish the error complained of by 
the defendant to the amount of his account 
current against Gilbert for the year £821; 


which must be taken from the sum total of the — 


note; and judgment rendered in favor of the 
plaintiff, for-the balance, with interest at the 
rate of 8 per cent, from the time at which i 
became due. , 
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Itis therefore ordered, adjudged, and de- Enstem vist 


creed that the judgment of the district court be ~~~ 
annulled, avoided and reversed: And it is _“w., 
further ordered, adjudged, and decreed, that — 
the plaintiff and appellant do recover from ‘the 
defendant and appellee, eleven hundred and 
forty-four dollars and 25 cents, with interest at 


the rate of 8 per cent. per annum, from the 


‘Astday of'April 1823, until paid; and that the 


appellee pay the costs of both courts. 


Ripley § Conrad for the plaintiff, ‘Watts 
§ Lobdell for the defendant. 





PARKER vs. STARKWEATHER.~ 


Appeat from the court of the first district. 
Reconven 


‘ tion may be 
Marttuews, J. delivered the opinion of the pleaded ine 


: a 

i intiffclai tition 
court. In this case the plaintiffclaims from the ®, Peto" 
defendant $850 for rent of a house and black- {770% , "e" 


smith’s shop. The defendant pleads in com- a. 
pensation a debt, due to him from the former ‘ount to the 
sum claimed 


+ for work and labour performed in his trade as in the peti- 


; tion. 
a blacksmith, to an amount exceeding the sum 


demanded by the'plaintiff, and asks judgment 
for the surplus. To this plea of compensation 


and reconvention the plaintiff replied by dis- 
Von. VI, N.S. 77 
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puting the claim of the defendant, and pleading 
other claims against him in compensation. 

On the trial of the cause in the court below, 
the judge refused to suffer the plaintiff to give 
any evidence in support of his replication or 
plea in compensation, and to the opinion by 
which this evidence was rejected, the counsel 
for the appellant took a bill of exceptions; 
which presents the only question in the case. 

The compensation pleaded: by the defen- 
dant being followed by a claim for a surplus re- 
maining after full discharge of the plaintiff's 
demand, must be considered as-a suit in re- 
convention. It* is true that reconvention is 
one mode of claiming the benefit of compen- 


sation, and peculiarly so when any connec- 


tion exists between thé opposing claims of plain- 
tiffand defendant. But-when the party re- 
convening, demands more than sufficient to 
compensate the claim against him, his plea 
partakes much of the nature of an original suit, 
to which payment might certainly be pleaded; 


and compensation is a species of payment so- | 


lutionis vicem obtinet, This is strictly true in 


cases where.the opposing claims are liquida- _ 


ted and certain. If they be of the same na- 
ture and not of difficult liquidation, compen- 


ea 
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sation as. payment ought to be tolerated, and is Eastem Dist. 


authorised by-law in defence, 


‘The defendant relies on two principal _ 


indiniateeatl 


grounds in support of the correctness of the 
opinion of the judge a quo, by which he re- 
jected the evidence offered by the plaintiff on 
his plea of compensation. Ist. Thatour code 
of practice does not authorise replications— 
2d. That the replication being a reconvention 
on the part of the plaintiff, against that pleaded 
hy the defendant, it is not tolerated by law. 
The 239th article of the code of practice 
provides that new facts alleged by a defendant 
in his answer, shall be considered as denied 
by the plaintiff, and therefore admits neither 
replication nor rejoinder. By the 377th arti- 


cle of the section which treats of demands in 


reconvention, a defendant may plead it either 
as.an exception in his answer. to the principal 
demand, or institute a distinct and separate de- 
mand, and the plaintiff is bound to answer. 
Now in’ whatever form a defendant may 
choose to put. his defence, if he demand judg- 
ment against the plaintiff for a surplus, in his 
plea of compensation and reconvention, it is 
no longer a simple exception; but beyond the 
extinction of the demand of the latter, it is the 


LON 


THER, . 
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institution of a separate and distinct demand, ~ 


ntl which the plaintiff is bound to answer, 


PARKER 
US. 
STARKWEAS 
THER, 


and cannot be rightfully prevented from using 
all legal means of defence, amongst which 
payment or compensation to the extent of pay 
ment alone may be used. 

The doctrineon this subject carried thus far 
is in conformity with theancient laws of the 
country, and does not conflict with the general 
rule that reconvention is not permitted; which 
rule itself suffers an exception, as explained by 


Toulier vol.'7, page 495, art. 415. -See,also, * 


Febrero Bt. 2d, book 3, chap. 1, no. 256, same 


part, and book Chap, 2d, no, 212, and the : 


Curia Phil. page 75, no.8. In the present 
case, the amount pleaded in compensation (to 
the defendant’s demand in reconvention) is 
equally easy to be liquidated, as the account 
set forth by the reconvenor. The reason of the 
rule which seems so much toeschew the danger 
of infinity in reconvention, will, we think, be 
sufficiently satisfied, by limiting the respondent 
to compensation alone——rejecting all claim for 
surplus. 


It is therefore “ordered, adjudged, and de- 
ereed, that the judgment of the district court 
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be avoided, reversed and annulled, and it is Eastern Dist 


March, 1828" 


further ordered, adjudged, and decreed, that —-——* 


the cause be remanded to said court to be 
tried de novo, with instructions to the judge 


a quo to admit the plaintiffto prove the amount _ 


which he offers as compensation to the defen- 
dant’s demand in reconvention. The appellee 


to pay the costs of appeal. * - 
Preston for plaintiff, Hennen for defendant. 
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